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ADVERTISEMENT. ; 
HE Intent of this Publication, is, to ſhew 
the Motives which induced his Grace the #3 
Duke of NzwcasTLE to appeal from Lord . | 
CAuDEN's Decree. 
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DISCUSSION. q 
OF oy 4 
Lord CAMDEN's Orixrox and Devaee. 
HE conduct of Mr. Blackburn Poulton as exe- N 
cutor and truſtee for the payment of debts and le- 0 
* gacies, under the will of Arthur, late earl of Tor- 
rington, and of his repreſentatives after his deceaſe, is the 


theme and cauſe of this diſcuſſion; a very intereſting ſubject | 
to every man, who hath a fortune or a family to leave to the = 
care of executors and truſtees, 8 


Lord Torrington in the year 1715 made his will, where- 
by he bequeathed all his perſonal eſtate to Sir William Gif- 
| B Foe: - + wa 


HEE 
far, colonel Sidney Godolphin, George Clark, Eſq; of 
0 xford; and Mr. Blackburn Poulton (who was then con- 
cerned as attorney and ſolicitor in all his affairs) in truft for 
the payment of his debts, legacies, and annuities, given by 
his will: and then deviſed all his real eſtate to the late earl of 
Lincoln, his grace the duke f Newcaſtle's father, for his 
life; remainder to his farſt, and other ſons in tail male ſuc- 
ceſſively.;; but charged, the lame, yo Jar as his perſonal eftate 
ſhould fall 9 with the payment of his debts legacies, and 
annuities given by his will. His lordſhip alſo made his truſ- 
tees Executors, gave them 2501. a 7 and died in 


1716. 


All the executors joined in proving the will; but Sir 
William Giffard, colonel Godolphin, and Mr. Clark not 
being men of buſineſs, Mr. Poulton alone took upon him- 
ſelf the execution thereof; in which there was nothing to 


5 but to receive the aſſetts, and VOY" the ab, Ge. 


All the ſpecialty debts did not amount to-40001. Mr. 

' Poulton received aſſetts to the amount of 70061. and up- 
wards in the firſt year after lord Torrington's deceaſe: he 
nevertheleſs refuſed to pay a ſpecialty debt of a thouſand 
pounds, which carried an intereſt of ſix per cent. to Kerry 
Huſſey, Eſq; due on a mortgage made by his lordſhip to ſe- 
veral fruſtees, to be laid out in the purchaſe of land, to be 


— 


. 
ſettled to the uſe of Mr. Huſſey, and his wife ( was a 
relation of lord Torrington) and their iſſue. dts 


Upon this refuſal Mr. Huſſey and his wife brought their 
| bill in chancery; praying, that the money __— be laid out 
in the purchaſe of land according tc to the truſt, rin; 


In the executor's anſwer to this bill the debt was acknow- 
ledged, and they admitted aſſetts to pay it as the court 
ſhould direct; but Mr. Poulton kept the money in his hands, 
and ſuffered the intereſt to run on at ſix per cent till the 
day of his death. Mrs. Huſſey died without iſſue, where- 
by her huſband became intitled to the whole principal and 
Intereſt due on this mortgage, the truſt being determined 
by her death without iſſue. Mr. Poulton died in the year 
1735, having ſurvived all his coexecutors. He made his will, 
and appointed the preſent plaintiff, with two others ſince de- 
ceaſed, executors thereof. They purſuing the conduct of 

their teſtator, Mr. Huſſey found himſelf under a neceſſity 
of reviving the ſuit (which had been then depending near 
twenty years) againſt the plaintiff, who in his anſwer de- 
nied aſſetts, though Mr. Poulton his teſtator had before 
confeſſed them ; which, with a variety of other delays, kept 

Mr. Huſſey from bringing his cauſe to a final hearing till 
the year 1748 ; the plaintiff's denial of aſſetts making it ne- 


cellary to refer it to a maſter to take an account of lord 
enn Tor- 


14 
Forrington s ſpecially debts, and of his perſonal eſtate; « come: 
to the: hands of his executors. 


In OO? Mr: Kinihon, the maſter, reported that Mr. 
Poulton had received upwards of ten thouſand b more 
than the amount of all the ſpecialty debts. 


= how this report; the cauſe was brought to a final liear- 
ing in 1748 before che late earl of Hardwicke; then lord 
Chancellor: when it appearing by the report that the denial 
of aſſetts was not true, and that Mr. Poulton might and 
- ought to have diſcharged the mortgage as ſoon as aſſetts were 
received in the year 1716, lord Hardwick decreed Mr. Al- 
len to pay Mr. Huſſey the whole principal and intereſt at ſix 
per cent. then due on the mortgage, together with his coſts 
of ſuit from the beginning; which all together amounted to 
near four times as much as the original. debt: the intereſt 
after aſſetts received amounted to 1910 l. Mr. Allen thought 
fit to comply with: this decree, by paying Mr.. Huſſey his 
whole money; and. from 1748 to 17 56 neyer intimated to the 
G duke of Newcaſtle that there was any demand on his grace 
| on account. of a. deficiency. in lord Torrington's perſonal 
eſtate: to. pay his debts, legacies, and annuities. 


In 17 56, above forty years after lord Torrington's deceaſe, 
twenty-eight years after the death of lord Lincoln, and 
twenty-one years after the death of Mr. Poulton, and of all 

* _ his 


| TEST | 

his coexecutors, Mr. Allen, as anden executor of Mr. 
Poulton, commenced the preſent ſuit againſt the duke of 
Newcaſtle; as remainder-man in tail after the deceaſe of the 
late earl of Lincoln, to charge the real eſtate with 17301. 
which he ſuggeſted the perſonal eſtate had fallen ſhort to 
pay the debts, legacies, and annuities: and an account was 


ſet forth in the bill to ſhew, that the amount of the deficiency 
was 17301. wherein the 1910l. for intereſt, accrued after 
aſſetts received, was inſerted as part; but there was no men- 


tion or claim- made on account of any bills of coſts being 


due to Mr. Poulton as an attorney or ſolicitor m proſecuting 


or defending any ſuit whatever in law or equity. 


The duke of Newcaſtle in his anſiver to this bill inſiſted, 


to the hands of his execators amounted to more than was 

ſufficient to have paid all his debts, legacies, and annuities ; 

and that if the executors had been guilty of a devaſtavit, the 
real eſtate was not chargeable to make it good. 


In January 1761 Mr. Allen brought this cauſe to an hear- 
ing before the late earl of Northington ; who decreed, that it 
ſhould be referred to a maſter to take an account of the per- 
ſonal eſtate, debts, legacies, and annuities of lord Torring- 
ton: by which it would appear, whether the executors had 
received aſſetts ſufficient to pay all. | 


In 


as the truth was, that lord Torrington's perſonal eſtate come 


1 6 J. 


m purſuance of this decree, Mr. Holford the maſter, on 
the: th of February 1763, reported upon the Plaintiffs own 
diſcovery (the duke of Newcaſtle being an entire ſtranger 
to Mr; Poulton's conduct, never having had any account or 
information thereof) that lord Torrington's perſonal eſtate, 
come to the hands of his executors, amounted to upwards of 
1 500 l. more than was ſufficient to have paid all his debts, 
* annuities, ad funeral eee 


M. r. Allen 8 PEER . to this e which 
came on to be argued. before lord Northington.in 1763 ; 
when it was ordered, that the maſter ſhould review his report; 
which he did, and by his ſecond report, made the fifth of July | 
1766, certified: again, That: the ſurplus of the, perſonal,eftate 
« poſſeſſed by the executors, after payment of all the debts, lega- 
« cies, annuities, and funeral charges, amounted to 1 500 l. 144. 
% ana 10d. And the maſter did further certify, that, on the 
« 17th of October 1716, the executors inveſted 2000 l. 
«« part of Lord Torrington's perſonal eſtate, 1 in 20001. bank 
„ annuities ; and that on the 5th of December 1722, they 
« feld the fum of 4ool. part thereof, for the, purpoſe 
« (as the plaintiff Allen did alledge) of paying Mr. Herbert 
« 1007. and lord Tyrconnel, purſuant to a decree, for principal 
% intereſt and cofts the ſum of 322 l. 14.9. 7 d. but tbe ſaid ex- 
1 ecutors then had in their hands of the earl of Torrington's per 
60 ſonal eftate, over and b efides the ſaid 2000 l. bank annuities, 
** 1500 J. and upwards more han 2 ufficient to have paid thoſe 


« ſums 


. 


ee ſums to Mr. Herbert and lord Tyrconnel : And the mal\- 
« ter further certified, © that it was inſiſted upon before 
him on the part of the duke of Newcaſtle, earl of Lin- 
« coln, that the executors had always ſufficient afſetts in their 
« hands, of the ſaid earl of Torrington's perſonal eftate, to have 
1% paid the principal and intereſt due on the 10001. mortgage to 
« Kerry Huſſey ; ; and that they had no juſt cauſe to conteſt the 
payment theredf ; and that the ſeveral proceedings in this 
* court proſecutea by the ſaid Kerry Huſſey, and the coſts there- 
&* on, were entirely occafioned by the executor's unjuſtly diſputing 
&« the payment of the ſaid mortgage-money from the death of the 
„ feftator in 1716 to the year 1748, as appears by the decree 
in favour of the ſaid Kerry Huſſey, then made againſt 
«« them for the payment of all men intereſt, and coſts 
« thereon.” . 


Mr. Allen made 9 objettion, or took any exception to this re- 
port; and the ſame was abſolutely confirmed by the court. 


The report being made: abſolute, the duke of Newcaſtle 
- procured the cauſe to be ſet down before lord Camden, then 
lord Chancellor, for a final hearing ; not doubting but that, 

as it was eſtabliſhed as a fact by the report which was made 
abſolute, that lord Torrington's perſonal eſtate was more 
than ſufficient to have paid all his debts, legacies, annuities, 
and funeral charges, the plaintiff's bill would have been diſ- 


en for it was not conceived by his grace, that the court 
| would 


„ 

| would make the real eſtate chargeable with the executor's de- 
vaſtavit, in ſuffering intereſt to incur at ſix per cent. on a ſpe- 
cialty debt for 32 years after it was in his power to pay. His 
grace, therefore, thought he had reaſon to conclude, that as 
the late earl of Lincoln ang his family had, ever ſince the 
year 1716, now near three-ſcore years, been involved in this 
and other ſuits merely by Mr. Poulton's unjuſtly diſputing the 
payment of lord Torrington's debts and legacies, the court of 
equity would, as the ſufficiency of the perſonal ęſtate and the 
executor's devaſtavit ſo clearly appeared, have put an end to 
ſuch a litigation: But inſtead of diſmiſſing the bill, it was 
thought fit to charge Mr. Poulton's devaſtavit of 1910 l. on 
the real eſtate. After hearing the earl of Torrington's will, 
Mr. Kinaſton's report, lord Hardwicke's decree, lord North- 
ington's decree, and Mr. Holford's reports, ſtated, there be- 
ing no witneſs examined in the cauſe, lord Camden was 
= Pleaſed to deliver his opinion in the words, or to the effect 


following. 


Lord C AM DE Nes Orixfox. 


„II is clear that at law an executor having it in his 

„ power to pay, ſuffering intereſt to incur, is a d ugſtavit. 
« It is ſo on juſt and equitable grounds; for there cannot be 
a groſſer inſtance of miſconduct, than to let debts ſleep 

that carry intereſt, and paying debts not carrying intereſt, 

| * Or 


cc 6 


4-9 } 


or not paying at all; and if creditors, legatees, or next 


ef kin had been before the court, what the executors 


cc 
(C 


66 


could have done, they ought to have done; and the queſ- 
tion is, what they could have done? They might have 
filed interpleader; and it is the proper relief for a ſtake- 


holder, and therefore this court gave it. When ſuch bill 


is preferred, the tender may be made in court: if it could 
have been done in this caſe, equity would have as much 


expected that a bill ſhould be filed, as law would expect 
the money to be paid. Ir would be a defet# of juſtice, if a 


man cannot pay his debt when. be hath. the money. I am 


very: clear, that if this had been a queſtion with credi- 


tors, or the next of kin, I ſhould have had no doubt: 


but it is againſt the deviſee, ho was party to the ſuit ; lord 
Lincoln was intereſted to bring it to à concluſion, as mort- 


* gager, and might have preſſed the redemption, and have over 


looked the management of the afſetts. It is the negligence of 
the executors muſt bind them, and therefore negle& on both 


Ades is to be confidered; there is no charge of diſhoneſty in 


«ce 


«6 


66 


4 


tbe executors, but negligence in the executors: the executors 


and lord Lincoln both think proper. to let the mquiry ſleep, 
while there was a ſufficiency ; and both being equally negligent 
is the ground of my opinion, 7. 105 are equath culpable 
«and neghgent.. 


18 1045 


„Thus lord Camden was nleaſed to. deliver his opinion for 


Ws reſcinding what he had before laid down as. clear law and 


C equity. 


( w ] 


equity. The following diſcuſſion therefore is intended to 
ſhew this cauſe, in a true light, that the reaſons which in- 
duced the duke of Newcaſtle to appeal may appear. It is to 
be obſerved, that lord Camden in the outſet, declared that 
the 19101. was a devaſtavit both at law and in equity, con- 
ſequently cannot be chargeable on the real eſtate; not being 
a debt of lord Torrington ; a devaſtauit is neither in law or 
equity a debt of the teſtator, but 1s the debt of the executor ; 
tord Torrington, by his will, hath not charged his real eſtate 
with his executor's debt : yet a declaration is inſerted in the 
| front of this decree, in. theſe words, viz. ** That the faid ſum of 
| 1910 J. paid for intereſt of the 10001. being the debt of the 
« teftator, Arthur earl of Torrington, ought to be made good 
% out of the real eftate.” This declaration ſeems to be abſo- 
lutely repugnant both to law and equity, as well as con- ; 
tradictory to his lordſhip's own opinion, ſo expreſsly before 
delivered, that one can only fay—Nemo omnibus boris ſepit. 


Every other part of this opinion, when examined and 
conſidered diſtinctiy with attention, appears to be either a 
ſophiſm or a ſurmiſe ; as, HER | 


Firſt, That lord Lincoln was deviſee of the real eſtate. 
Why ſhould a deviſee be charged with the executor's devaſ- 
tavit, and a legatee not ? is there any other ſubſtantial dif- 
ference in the import of the words deviſee and legatee, than 


= 


r 
that the one is commonly uſed to ſignify the taker of a real 


eſtate, eee g under a will. 


- Becondly, Lord Liticoln was 4 "”" to the fait. What 
made him a party ? Mr. Poulton's devaſtavit. It ſeems to 
be very hard to make that a reaſon for charging lord Lincoln 
with Mr. Poulton's breach of truſt ; becauſe nothing inthe 
nature of the thing ſeems poſſible to be more unreaſon- 


Thirdly, Lord Lincoln was intereſted to bring the ſuit to 
a conclufion as mortgager. How came his lordſhip to be fo 
interefted ? Why, by Mr. Poulton's devaſtavit, in not paying 
the debt: if he had fo done, as he was bound to do, would 
lord Lincoln have been intereſted to bring the fait to a con- 
cluſion? Would it not have been ended in a few days, in- 
ſtead of two and thirty years ? would lord Lincoln then have 
been a mortgager? Whoſe duty was it to have paid this 
debt? Was it Mr. Poulton's, whom lord Torrington made 
his executor, and gave money for that purpoſe ? or lord 
Lincoln's, who had neither the money, or was executor or 
truſtee. Is it poſfible to conceive that lord Torrington in- 


tended by his will, when he gave Mr. Poulton his perſonal 


eſtate to pay his debts, that he ſhould keep it in his hands, 


and go to law with the creditors, at the peril and expence of 


lord Lincoln? Is ſuch a notion reaſonable ? | 
C 2 | Fourthly, 


& 


(133-1 
Fourthly, Lord Lincoln might have preſſed the redemp- 


tion. Can any thing be more. unequitable than to ſuppoſe 


that lord Lincoln ſhould raiſe money to redeem this mort- 
gage, when Mr. Poulton. had it in his hands in truſt for that 


and for no other purpoſe? 


Fifthly, I Lord Lincoln might have overlooked the-manage- 


ment of the aſſetts. This notion, as between Mr. Poulton 


and lord Lincoln, ſeems manifeſtly to want exiſtence, His 
lordſhip knew that Mr. Poulton had received aſſetts to pay 
the debt, that he ought to have paid it in the year 1716 ; 


therefore if Mr. Poulton had done his duty, it was impoſ- 


fible lord Lincoln could ſuffer. Why ſhould: lord: Lincoln, 
or the real eſtate, indemnify Mr. Poulton's executor for his 
teſtator's culpable conduct? 


Sixthly, It was the negligence of the executors that muſt 
bind them. As they were bound, nothing can in ſuch a 
cauſe as this ſeem to be more unequitable than to ſet them 
free, and reward Mr. Poulton” s executor for his devaſtavit. 


Seventhly, That neglect on both ſides was to be con- 
ſidered. There was no neglect on the ſide of lord Lincoln; 
therefore neglect on both ſides could not be conſidered : lord 
Lincoln was under no obligation, as between him and Mr. 
Poulton, to pay Mr. Huſſey's debt; but Mr. Poulton, as be- 
tween 


* 
tween him and lord Lincoln, was in the ſtrongeſt manner 
bound to do it by his office of executor, and his having re- 
ceived aſſets, It is impoſſible therefore, that lord Lincoln 
could be guilty of an equal culpable negle& with Mr. Poul- 
ton, in omitting to do what Mr. Poulton was bound to do, 
and which his lordſhip was not. How can there be a culpa- 
ble neglect, / where there is no obligation to act? If an equal = 
culpable negligence could in this caſe be preſumed. on both 1 
ſides, doth not the charging the whole on one ſide only, and b 
indemnifying the other, ſeem contrary to equity? But cer- 
tainly where there is no negligence at all on one ſide, and 
very culpable negligence on the other, the charging the in- 
nocent with the miſconduct of the guilty, cannot be juſ- 
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Eighthly, There is no charge of diſhoneſty in the execu- 
tors. If the duke's anſwer, or Mr. Holford's reports had 
been remembered, this ſurmiſe would not have been made: 
for Mr. Poulton is there expreſsly charged, and which fully 
appeared to be true from his whole conduct, with unjuſtly 
diſputing Mr. Huſſey's demand in chancery thirty-two years, 
{uffering intereſt, to incur all the time, which was a devaſtavit 
declared in court as before-mentioned ; alſo with ſelling 
bank annuities, carrying intereſt under pretence of paying 
Mr. Herbert and lord Tyrconnel ; when he had large ſums, 
more than ſufficient to pay them, lying without intereſt in 
his 


or u 1. ; 


his hands and with 6 lic peru elde 
m his own hands without intereſt, from the year 1716, to 
the time of his death. To aſſert that this conduct amounts 
to no charge of diſhoneſty in the executors, * to con- 

G e ee f mengen aue Ot 


Las the executors and lord Lincoln hes proper te 
let the enquiry fleep, while there was a ſufficiency. This 
ſeems to be at! hard imputation upon lord Lincoln, being 
deſtitute of proof, and even of probability. What ground 
can there be to ſuppoſe, that lord Lincoln thought proper to 
let the inquiry ſleep, while there was a ſufficiency ? There 
could not be a poſſibility of any benefit to his lordſhip from 
letting a debt fleep at fix per cent. intereſt, for no other 
purpoſe than to enable Mr. Poulton, who was bound to pay 
it, to keep the money, without intereſt, during his whole 
life: what then, under fach circumſtances, can the meaning 
be of charging lord Lincoln with letting the inquiry ſleep? 
Was there any need of an inquiry to diſcover, what was ſo 
fully known from the beginning ? Lord Lincoln died in 
1728, when Mr. Poulton had in his hands much more 


than ſufficient to have paid Mr. Huſſey's, and all the teſta- 
tor's other debts, as well as his legacies and annuities ; which 


appeared at the hearing, by Mr. Holford's ſecond report ; 
which was abſolutely confirmed, and was evidence in the 


cuſs: lord Lincoln therefore did not fleep till the devaſtavit 
| had 


Cos 1 
had wrought an inſufficiency. After his lordſhip's deceaſe, 
Mr. Poulton, and the plaintiff his executor, diſputed Mr. 
Hufley's debt for twenty years; yet the real eſtate is charged 
with all the intereſt at fix per cent. incurred during the whole 
time. Catalina abſolutus off, quid judicatum fuit meridie nan 


Thus much as to the charge of Mr. Poulton's devaſtavit 
of 1910/1. on the real eſtate, His lordſhip next thought 
fit to charge 61 I. 58. 9d. on the real eſtate, as a loſs ſuſ- 
tained by the bankruptey of Meſſrs. Norcutts; which, as 
there was no proof that any ſuch bankruptcy or loſs ever 
happened, was extending the power of diſcretion very far; 
unleſs ſo ſmall a ſum did not amount to an object of 


It ſeems very hard that Mr. Poulton's bills of coſts for 
going to law to avoid paying the teſtator's debts, legacies, 
and annuities, ſhould be referred to the maſter ; be- 
cauſe it was not. alledged or made any part of the plaintiff's 


bill of complaint, or even mentioned till after lord North- 


ington's decree, that Mr. Poulton: ever had any ſuch bills 
due to him. The conſtant eſtabliſhed rule hath ever been 
quod neque- allegatum vel probatum cannot be conſidered: in 
judgment at all. Here it is after forty years elapſed, without 
any demand being made, that theſe bills are referred. Lord 
: * 1 | Cam- 
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Camden formerly was of opinion, that leaving the rule in- 
flexible, was eſſential in the adminiſtration of juſtice. In 
his argument in Hindf9r and Kerſey, hen he was chief juſ- 
tice of the common pleas, he condemned in ſtrong terms 
the diſcretion of a judge: his words were theſe, .it is better 
ro leave the rule inflexible, than permit it to be bent by the dia 


cretion of the judge. The diſcretion of a judge it the law of 


* tyrants; it is always" unknown e it it different in different 


h 0 men 5 it is caſual,” and depends upon conſtitution,” temper, 


% and paſſion: in the boſt, it it often times cuprice in tbe worſt, 
it is every vice, folly, and paſſion t: 70 — buman en 4s 
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8 Maia who attended this hearing, were of opinion, that 
no cauſe ever came before a court, wherein the rule hath an 
appearance of being made more flexible than in this, or 
wherein the diſcretion, of a judge took a greater latitude. 
The rule of law, which makes an executor's devaſtavit his 
own debt, and not a debt of the teſtator ; the deeree deciſive 
againſt the plaintiff in the very matter in queſtion made by 
lord Hardwicke, whoſe, ability as a judge is indiſputable; 
the facts certified by Mr. Kinaſton's and Mr. Holford's re- 
ports, as well as the conſtant courſe of the court of chan- 
cery, where reports are abſolutely. confirmed, being rec ceived 
as evidence, ſeem to be either reverſed, diſregarded, or ac- 
counted as immaterial,” or mere nullitys, without any kind 
of evidence to impeach their validity. 

Lord 


the] 


| Lord Worthitiptcn, by his decree, ordered that all books, 
papers, and writings ſhould be produced before the maſter 


upon oath. . If Mr, Allen had been candid enough to have 


complied with this order, by producing all he had in his cuſ- 
tody at firſt; it is probable that it would not have been 
faid that there was no charge of diſhoneſty in the execu- 
tors; and perhaps equal culpable neglect with Mr. Poulton, 
might not have been imputed to lord Lincoln, or that he 
thought proper to let the inquiry ſleep ; for Mr. Allen, ſince 
the firſt production, hath brought before the maſter many 
other papers and letters, written by the coexecutors and lord 


Lincoln to Mr. Poulton, to preſs | the payment of the debts 
and legacies, which diſcloſe a ſeries of Mr. Poulton's culpa- 


ble conduct as an executor ; and of his groſs abuſe of lord 
Lincoln's confidence in him, as his ſolicitor and agent; 
particularly the following facts, viz. 8" 


1. That Mr. Poulton went to law with the creditors, le- 
gatees, and annuitants on frivolous and unjuſt pretences ; 
and on no pretence at all, often without the conſent or 
knowledge, and even contrary to the expreſs order of his 
coexecutors, merely to keep the money in his own hands, 
1 incur the e of the ſuits. 


2. That * In the —— 2 time to time deſired, 


| preſſed, and demanded of him an account of his receipts 
| „„ » 19 and 


18,0 
and payments, they never could obtain it; ſo that they 
never knew what money he had in his hands. 


3. That this conduct made the coexecutors apply to lord 
Lincoln, and deſire his —— to take the truſt wen 
ey 40 


| 4. That his lordſhip, upon ſuch application, uſed his ut- 
moſt endeavours to get the aſſetts duly adminiſtered : and 
he procured ſeveral debts and legacies to be paid by Mr. 
Poulton ; and thereby put an end to the ſuits he was un- 


juſtly carrying on or 4 to prevent or r delay the 
Ine o e r 


5 Thar the joins edewtours — und: lord 
Lincoln, being ineffectual to prevail with Mr. Poulton to 
do his duty; lord Lincoln employed Peter Walter, Eſq; 
0 5 5 ors employed Mr. Huggens, to meet Mr. 
Poulton to get his accounts ſettled, to fee the ſtate 2 
n and to et nen _— | 


6. Mr. reden wende U u Walter and Mr. 


Huggens, pretending he had no aſſetts in his hands, lord 
Lincoln was adviſed to bring a bill of interpleader in his 
own name, een mne e, on Mr. Huſ- 
ſeys mortgage in court. 


7. That 


1 19 1] 

- 7. That lord Lincoln died in 1728, juſt after the bringing 
his bill of interpleader : yet though Mr. Huſſey was then be- 
come ſolely intitled to all that was due on the mortgage, 


his executors after him, continued to diſpute the payment 
thereof, twenty years after the deceaſe of lord Lincoln, and 
all the coexecutors ; till lord Hardwicke decreed the preſent 
plaintiff to pay all in 1748, together with the coſts of ſuit 
for ſo enormous a vexation. | 


As to the referring Mr. Poulton's bills of coſts to the 
maſter : How can the real eſtate be charged with the coſts 
of ſuch ſuits? The proceedings therein, which are de- 
ſcribed in the ArrENDIx, teſtify, that they were all proſe- 
cuted and defended by Mr. Poulton, iniquo animo, merely to 
prevent payment of the debts and legacies, and to enable 
him to make bills of coſts as a ſolicitor. | 


As lord Torrington charged his real eſtate only with 
what his perſonal ſhould be deficient to pay his debts and le- 
gacies; and as the perſonal was ſufficient to pay all without 
being forced to commence or. defend any ſuit for the ſame; 
and as Mr. Poulton, as executor, was obliged to pay as ſoon 
as aſſetts received, nothing ſeems to be clearer, than that he 
had no right to conteſt any debt or legacy (after aſſetts re- 
ceived to pay the whole) at the expence of lord Lincoln. 


by the death of his wife without iſſue, Mr. Poulton, and 
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7. Becauſe it was impoſſible that lord Lincoln could be 


benefitted by any fuch conteſt, having no intereſt to make 


the perſonal eſtate more than ſufficient to pay all. And, 
2. Becauſe Mr. . 4 a view of intereſt ſeveral ways. 


1. By WE the ſets in his hands during the time of 


l 1 and making intereſt thereof. 


U. By the pril he intended to make by ſuch ſuits as the 


ſolicitor: And 


III. By claiming what farplus might be left of the perſonal 
eſtate, if he could defeat the creditors and legatees of what 


was due to them, the reſiduum not being diſpoſed: of by the 
will. The duke of Newcaſtle, therefore, thinks himſelf well 
intitled to ſay, That this part of the decree, whereby theſe 


| bills of coſts are W to the * is manifeſtly er erro- 


NEOUS, — 


We ſhall now ſet forth in the AEN Dx the material ſub- 
ſtance of the letters and papers brought before the maſter, 
by the plaintiff, ſince lord Camden's decree; and likewiſe a 
ſhort deſcription of the ſuits, taken from the proceedings 
and bills of . coſts, which were proſecuted and defended: by 
Mr. Poulton after aſſetts received to pay all the debts, lega- 
cies, and annuities, to prevent or delay the payment there- 
of, with remarks on the whole. | 
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No. I. TN this letter from Mr. Clark, one of the coex- 
ecutors to Mr, Poulton, dated the 11th of June 


- 
r 
3 


1719, he takes notice of the bill brought by Mr. Huſſey 
for the 10001. mortgage, and that the intereſt came to a ; 
gool. and ſays, you know beft what is to be done on this occa- | 


fron, and will order the ſame ; and then adds, theſe large de- += 
mands make it very proper, that lord Lincoln ſhould be apprized + 

of our receipts and payments, that he may know how inſufficient ; 

_ the perſonal eftate is. 1 hope you will ſee his lordſhip, and ac- [8 
Auaint him with * ſtate of our affairs. | ö 
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REMARKS on this LETTER. 


F Mr. Poulton had not miſinformed his coexecutors 
of the ſtate of the aſſetts then come to his hands, 
but had acquainted them that he then had 2738 J. 6s. 8d: 
in caſh, beſides 20001. veſted in bank annuities ; Mr. Clark 
would not have mentioned ſuch a deficiency in the year 


1719. 


| 2. The words in this letter, viz. Tu know beſt what is to 
be done, and will order the ſame, clearly import, that it was 
the intention of the coexecutors, that this mortgage ſhould 
be forthwith diſcharged, for that was the beſt that could have 
| been done; Mr. Poulton then having in his hands unap- 
pled 47001. as appears by Mr. Holford's reports. 


July 9, 1719. In a letter from Mr. Clark to Mr. Poul- 
ton of this date, Mr. Clark expreſſes himſelf thus: I 
«« would not have troubled you with Mrs. Agar's letter, but 
« that I am afraid the concluſion of it is too true, and I be- 
« lieye you will help the poor woman, when you can. Sir 
William Giffard and I cannot tell how much you are 
< in caſh, but we muſt pay the annuities, which are charged 
upon us as long as there are any aſſetts in our hands.” 


R E- 


[31 


R E M A R K. 


R. Poulton's refuſal to pay Mrs. Agar at this 
time the arrear of her ſmall annuity, who was in 
great want of it, he then having in his hands 47001. as 
appears by the maſter's report, ſnews Mr. Poulton's _ 
ble dane in nnen. 5 


October 11, 1719. In a letter of this date Mr. Clark 
informs Mr. Poulton, that he hath received the anſwer he 


fent him to lord Tyrconnell's bill, and a difficulty then oc- 


curred, which you muſt ſolve ; and another in the draft of 


the anfwer he had ſent for the executors to make, for that 
they could not deny but that they told lord Tyrconnel they: 
would pay him what ſhauld appear to be due of his demands; 
and adds, I am fare I ſaid often to him, by colonel Godol- 
phin's conſent, that all of us were deſirous to end that affair 
amicably, and without laading the perſonal eflate with the 
charges of a ſuit of law and that his lordſhip gave me his- 
on 204 l. which you ſent down we could not. agree: 
to, becauſe it was more than was at firſt demanded. 


"TW 7. 


R E M A R K. 


HIS letter is a very ſtriking * of Mr. Poul- 
ton's culpable conduct in not paying lord Tyr- 
connell's debt, and defending the ſuit brought for the reco- 
very thereof. It imports that the coexecutors were averſe to 
putting the aſſetts to the expence of lawſuits: yet Mr. 
Poulton conteſted this debt, and went to an hearing of the 
cauſe, after it was fully proved. He was therefore decreed 
to pay 204 1. the exact ſum demanded, with 1001. for coſts: 
and even after this decree, he would not pay the money, but 
ſuffered Mr. Clark to be ſerved with a writ of execution for 
the ſame ; as appears by his letter of the 1 3th of December 
1722: and when Mr. Poulton afterwards paid the money 
recovered, he ſold bank-annuities carrying an intereſt, though 
he had in his hands, lying dead without intereſt, near 20001. 


of the perſonal eſtate; a ſufficient proof of his erroneous 
conduct. 


March 22, 1720. Mr. Clark in this letter writes to 
Mr. Poulton thus. Mrs. Gilby hath been ſo very preſſing 
** with colonel Godolphin and me for the half -year of her 
<«« annuity due at Chriſtmas laſt, that I cannot help in- 
«6 treating you in the colonel's name and my own, that 

2 << you 


[ 2 J 
you would let her have it, if you have any money of lord 
Torrington's in your hands. 


=T the time of this letter, Mr. Poulton had above 

16001. in his hands lying dead, yet would not pay 
this poor woman 241. for her half year's annuity. Who- 
ever can call this ſort of dealing Bangſt, muſt have either a 
very confuſed idea of honeſty, or an invincible * for 
the memory of Mr. Poulton, | | 


Mr. G. Wright | in a a letter to Mr. Poulton without . 
writes thus: 


« Mr. Godolphin hath ordered me to acquaint you, that 
it is his deſire, by the conſent of Sir William Giffard and 
Mr. Clarke, that you would purſue Sir Robert Ray- 
* mond's opinion and advice; and that you would make 
«« the beſt and ſpeedieſt end you can with Mr, Graham.” 


o 
R E M A R K. 


HIS letter is a very ſtriking proof 'of Mr. Poul- 

ton's culpable conduct in not paying lord Tyr- 
connell's debt, and defending the ſuit brought for the reco- 
very thereof. It imports that the coexecutors were averſe to 
putting the aſſetts to the expence of lawſuits: yet Mr. 
Poulton conteſted this debt, and went to an hearing of the 
cauſe, after it was fully proved. He was therefore decreed 
to pay 204 1. the exact ſum demanded, with 1001. for coſts: 
and even after this decree, he would not pay the money, but 
ſuffered Mr. Clark to be ſerved with a writ of execution for 
the ſame; as appears by his letter of the 13th of December 
1722: and when Mr. Poulton afterwards paid the money 
recovered, he ſold bank-annuities carrying an intereſt, though 
he had in his hands, lying dead without intereſt, near 20001. 
of the perſonal eſtate; a ſufficient proof of his erroneous 
conduct. | ww has ime: 


March 22, 1720. Mr. Clark in this letter writes: to 
Mr. Poulton thus. Mrs. Gilby hath been ſo very preſſing 
*© with colonel Godolphin and me for the half -year of her 
<«« annuity due at Chriſtmas laſt, that I cannot help in- 
treating you in the colonel's name and my own, that 


2 | << you 


| 25 ＋ 
you would let her have it, if you have any money of lord 
Torrington s : 8 in n your | ana: 


R E M A R K. 


T the time of this letter, Mr. Poulton had above 
16001. in his hands lying dead, yet would not pay 
this poor woman 251. for her half year's annuity. Who- 
ever can call this ſort of dealing honeft, muſt have either a 
very confuſed idea of honeſty, or an invincible . for 
the memory of Mr. Poulton, 


Mr. G. Wright i in a a letter to Mr. Poulton without date, 
writes thus : 


« Mr. Godolphin hath ordered me to acquaint you, that 
« it is his defire, by the conſent of Sir William Giffard and 
Mr. Clarke, that you would purſue Sir Robert Ray- 
* mond's opinion and advice; and that you would make 
the beſt and ſpeedieſt end you can with Mr. Graham.“ 
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HIS letter ſhews that Mr. Poulton's putting Mr. 

Graham to his action at law, and bill in chancery for 
the recovery of his debt, was not only without the conſent, 
but alſo contrary to. the order of his coexecutors. 0 


Auguſt 26, 1720, Lord Linooln © writes to. Mr. Poul- 


ton, thus: 


Mr. Herbert deſired me to ſpeak to you for the pay- 
* ment of his need I hope * will 1 805 him all the. 
« diſpatch you can | "Bb 


R E M A R K. 


Omvithſtanding g lord ide denen to Mr. 
Poulton to pay this annuity :. he put Mr r. Herbert 
to 1 to get it. | 


February 22, 1721, Colonel Godolphin writes to Mr. 
Poulton thus, from Scotland yard. 


ö t. 27 
« Mr. Clarke deſires yon will meet him here on Tosca 
0 next at ten in the morning; and that you will bring with 


«« you a ſtate of our account, viz. what received, what 
1 paid, * demands are upon us. 


R E M A R K. 


R. Poulton never did give his coexecutors or lord 
Lincoln any account of what he had received or 
paid, or of n d were ne executors. 


December 13, 1722, Mr. Clarke writes to Mr. Poul- 
ton thus: 


8 IR, 


« AN execution was ſerved on me this day for what is 
« due to lord Tyrconnel ; I hope you will take care to pay 
*«« the money.” | 


- 


R E M A R K. 


IR. Poulton did pay the money, not out of the caſh 
lying dead in his hands, but by ſelling bank an- 
nuities , which carried an intereſt. 


A Auguſt 
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Auguſt 3, 172 5 Lord Lincoln's letter to Mr. . 


runs thus: 


. od 
| ſ 


« Mr. Herbert informs me there is half a year and fome- 
« thing better of his annuity due to him, and that you re- 
« fuſe paying him any part of it, becauſe you have no money in 
te your hands. Iwiſh you would let me know how this affair 
« ſtands, for I find Mr. Herbert is very preſſing for his mo- 


* ney: if there is any due from the eſtate here in Surry, I 
« will let Mr. Herbert have the money ; and if you will let 


«© me have fifty pounds, I will repay you in caſe you haveno 
6 money in your hands.” 


EE Ta WKY 


TR. Poulton at this time had in his hands above 1000 I 
excluſive of the bank annuities; though he pre- 


tended he had no money, and therefore could not pay Mr. 


Herbert 50]. for his half year's annuity. 


This letter ſhews, that if were had been a Aer of 
the perſonal eſtate to pay the debts, &c. lord Lincoln's incli- 
nation was ſo far from conteſting them, that he would have 


paid them himſelf, though he borrowed the money to do 
it. It likewiſe ſhews, that the ſuit proſecuted and defended 


2, by 


E 


by Mr. Poulton to poſtpone or avoid payment of the teſta- 
tor's debts, legacies, or annuities, were without the know- 
ledge or conſent of lord Lincoln, If Mr. Poulton had 
thought fit to have ſhewn lord Lincoln that the perſonal 
eſtate was deficient, his lordſhip would have ſupplied what 
was wanting ; but as there was no deficiency, Mr. Poulton's 
pretending he had no money, was abſolutely fraudulent. 


This letteralſo confutes the imputation of lord Lincoln's 
culpable equal negligence, and his ſleeping with Mr. Poul- 
ton; and proves Mr. Poulton's ſhameful and fraudulent 
behaviour in concealing the aſſetts he * in his hands. 


April 15, 172 5. Colonel Godolphin writes to Mr. Poul- 
ton thus: | | | 


Mr. Clarke and I being in hopes of our going ſoon to 
* our country retirements, are willing to examine the ſtate 
* of our joint-truſt in my lord Torrington's affairs, for 
& which reaſon we defire a meeting with you here on 
« Tueſday morning next; and you will in the mean time 
% inform yourſelf, that we. may alſo learn from you the 
<< preſent pours of that 1 95795 


w — 


N I, 1725, Mr. Clarke $ letter to Mx. Poulton: 
| « J ſhould 
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* [ſhould be glad to fer the Rate of our affiirs, which 

* you faid you would "draw up before I went inte the 
country.“ 


R E M A R K. 


T is to be ſuppoſed that Mr. Poulton, upon colonel Go- 

dolphin's laft letter, had promiſed to give him and Mr. 
Clarke an account of the ſtate of their ruſt, before they 
went into the country: but now it appears by this letter, 
that though it was nine years ſince lord Torrington's deceaſe 
he had not done it. 


> The reaſon of Mr. Poulton's concealing his accounts 
from the coexecutors and lord Lincoln is evident: for if 
he had produced them, they would have falſified his pre- 
tences of having no money in his hands to pay 3 
nuitants. 


3 *. 1724 Mr. Clarke writes to Mr. Poulton 
thus: 


Pray is this Mrs. Berry, who hath cited us into Doctors 
Commons to bring in an inventory, the young wench to 
hom lord Torrington left 501. If it is, had we not bet- 
1 405 4 | * ter 


it 2571 


« ter pay ker legacy, and avoid the trouble and expence of. 
« a ſuit?” 


F 


REMARK. 


AJ Otvithſianding this letter, Mr. Poulton-not only put 
the legatee to bring her. bill in chancery, but alſo 
3 a croſs-bill againſt her, under pretence, that ſhe- 
had robbed the teſtator's houſe, as mentioned hereafter ; and. 


then paid her legacy. 
l April 25, 1727, Mr. Clarke writes to Mr. Poulton 
thus: 


0 COLONEL, Godolphin and I were ſerved with ſub- 

«« pcenas tother day, at the ſuit. of a taylor, whoſe name 
I have forgot. Methinks lord Lincoln ſhould be con- 
« ſulted in all theſe: caſes, before the eſtate is put to more 
« charge, for his lordſhip perhaps might be ſatisfied with the 
„ right of the claimants, and pay at firſt what the law. will 
&« oblige to do at laſt in an expenſive manner: I cannot end 
« without entreating you to let poor Mrs. Gelby be paid. 
J am ſatisfied ſhe is in want; if we have not money lord 
Lincoln muſt pay her, and ſhe muſt attend his lordſhip ; 
« but if we can relieve. her, I think we ſhould.” 
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1. 8 to the taylor, whoſe name was Graham, he was 

a creditor for 300 I. After Mr. Poulton had put 
him off ſeveral years, he brought his action, to which Mr. 
Poulton appeared, and pleaded the ſtatute' of limitation, 
without the knowledge either of his coexecutors or lord 
Lincoln. This plea forced Mr. Graham to bring his bill 
in chancery againſt the executors, as truſtees under lord 
Torrington's will for payment of debts, and lord Lincoln, 
who being now ſerved with ſubpœnas, firſt brought to their 
knowledge, that Mr. Graham was not paid. As ſoon as lord 
Lincoln was ſerved, his lordſhip inſiſted Mr. Poulton ſhould 
pay the debt, if he had money : and he having then 17 gol. 
excluſive of the bank annuities, thought fit to pay this 
debt, rather than produce his accounts. The trouble lord 
Lincoln took in getting Mr. Graham's debt paid will more 
fully appear in the Rx MARES on the bills of coſts. A fur- 
ther proof that the im putation on lord Lincoln's Deeping 
with Mr. Poulton was not true, 


2. Mr. Poulton”s treatment * poor Mrs. Gilby, which 
appears to have aftected Mr. Clarke, as he acquainted Mr. 


Poulton | in this letter, was cruel, when he had ſo many 
thou- 


(3) 
_ thouſand pounds 3 in his hands, and ſhe diſtreſſed for want 
of ſo ſmall a ſum as 251. It is impoflible to ſay truly, 


that no diſhoneſtywas chargeable on Mr. Poulton : ſo many 
proofs of his fraudulent behavionr will not permit it. 


* . 
e rt | ; tiuge 


© avi I9, 1728, Mr. Clarke $ letter to Mr. Poulton of 
this date, runs thus: 


„ dy 9 
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J uxite now to acquaint you, that lord Lincoln is very 
* willing to accept of our truſt, which colonel Godolphin 
« and I have been fo long deſirous of reſigning to him. 
« Lord Lincoln, a8 well as the colonel and myſelf, deſire 
« vou will take an opportunity to meet Mr. Peter Walter, 


« to whom his lordſhip hath. recommended the ſettling of 
40 « this affair; and who hath promiſed to give all the diſ- 
« patch to it in his power ; and I am in hopes, that when 
you two meet, you may find out ſome method of bring- 
ing it about: you will oblige me in letting me know at 


« what time you will be at leiſure to meet Mr. Walter, 
« that I may give him notice thereof. 


* 5 | . 


« and that we may know it comes to your Hhavids; 


O this letter Mr. Poulton wound give no anſwer, as 


appears by the next. 


May zo, 1728. A joint letter from colonel Godolphin 
and Mr. Clarke (Sir Willi Giffard OP ys to Mr. 
POUR of Oil date; 1 7 


« We each of us Wrote to A tht det 
« the late earl of berg — "Yar Rave neither 


© had an opportunity "of ſteirig You to diſcburſe about 
40 them, nor received an) y anfwer to "dur letters. We are in 
70 hopes, that what u, we * jointly may Have better 8 | 


« © have no need of repeating dur defires, Wich mg bo 
« be yours too, of getting an end to our truft. 'ginte we 
« have not ſufficient to anfwer the demands made upon us, 
* and as lord Lincoln is willing to accept of it, we muſt 


again deſire you would meet Mr. Walter, who you 


« was acquainted was willing to meet you to ſettle ; and 


« adjuſt matters with him, that we may forthwith apply to 


« the court of c*:ancery for our diſcharge. 


4 | R E- 
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HIS letter is a proof of the earneſt deſire the coexecu- 
tors had, that the aſſetts ſhould be duly applied, 


and of che reſolution Mr. Poulton had that they ſhould 
not. It likewiſe ſhews, that lord Lincoln had the ſame in- 


tention with the coexecutors ſo much at heart, that he had 
agreed to take the truſt upon himſelf, which abſolutely con- 


Futes the ſurmiſe, that he thought proper to ſleep with the exe- 


cutors while there was a ſufficiency. It appears alſo by Mr. 
Poulton's bill-book brought before the maſter ſince the laſt 


decree, that i in Michaelmas term 1748, Mr. Poulton charges 


for drawin g and in grofling a bill of interpleader at the ſuit 


of lord Lincoln againſt Mr. Huſſey and others. At this 


time, by the endeavours of the coexecutors and lord Lin- 
coln, and by the ſuit brought for the recovery thereof, all 


the debts, legacies, and annuities were recovered and 


paid, except Mr. H uſſey s, the legacies to the coexecutors 


(Which Mr. Poulton never paid, though the plaintiff hath 
been allowed 7501. for them) and two very ſmall annuities, 


which ſoon after were determined by the « death of the an- 


nuitants. Lord Lincoln died at this time in 1728; and 


Mr. Poulton then had in his hands of the perſonal eſtate, 


unadminiſtred after ſuch payments, over and beſides the 


F 2 1. 


ing letter to Mr. Poulton, VIZ, 


1 
ſaid 7 50 I. due for the coexecutors legacies, the ſum of 
' 8001. more than ſufficient to have paid Mr. Huſſey's mort- 


gage. Thus the injury done to lord Eincotn, by the impu- 
tation of ſleeping and equal negligence with Mr. Poulton, 


hath all the af that ene can give. | al 2711 


4 


. I, 1 0 . 8 gh bepnening- 


| within a few weeks. after his bringing this bill. « of inter- 


pleader ; colonel. Godolphin thereupon wrote tl the follow- 


df FASL Eh 
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4 Though the poſture . our 1 is altered by the 


death of lord Lincoln, Mr. Clarke, who, 18 very deſirous 
as indeed I am, to be diſcharged of our truſt, earneſtly 
«© prefles me to prevail on. you to get a meeting between 
Mr. Huggens and you, in order to conſider ſome me- 


«© thod of procuring this defirable end ; which we cannot 
but think you are in opinion, as well as in intereſt, 


* equally concerned with us: and upon this preſumption do 


«« moſt earneſtly defire you to join with us in, and take an 
«- opportunity of diſcourfing with Mr. Huggens. For ob- 
** taining of which, I endeavoured to bring you together, 


when I was laft in Town, but without effe& ; for my 


«« ſervant mifſed yon, your ſtaying in town being very ſhort, 
« and your coming pretty uncertain. I direct this to Cur- 


« ſito1s Alley, hoping you may this term meet Mr. Hug- 
66 Bow in Weſtminſter * and make an appointment 


66 to 


A 
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% to meet on this vetefions the diſpatch of which will be 
% * obligation to Mr. * as well as my 
-08;" ſelf. ”. ee | 7 


F * * * - 
. . * ' 4 ( 
: . 
R E M A R K. 
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Io. 0 N after this letter colonel Godolphin and Mr. 

Clarke both died, which Teft Mr. Poulton the ſole 
Recent executor of lord Torrington' s will; who having de- 
feated all the endeavours of his coexecutors and lorn Lincoln 
to get the aſſetts duly adminiſtered by paying Mr. Huſley's 
mortgage, continued to diſpute the ſame to the day of his 
death, which happened in 1735. As Mr. Poulton at the 
time of lord Lincoln's death had aſſetts ſufficient to have 
paid all the principal and intereſt due on Mr. Huſſey's 
mortgage: as all the other debts, legacies, and annuities 
were paid; as Mr. Poulton was bound to diſcharge this 
mortgage, having it in his power to pay ; nothing can. be 
more erroneous than to charge ſo enormous a devaſtavit of 
Mr. Poulton, as was occaſioned by his keeping this debt at 
ſix per cent. in his hands, 32 years after it was in his power 


to have paid 1t. 


Before we ſhew the proceedings in the ſuits which are re- 
ferred to the maſter, to ſee whether they were properly or im- 
properly 


[ 38 ] 


properly proſecuted or defended » it is material to obſerve, 
that there is an ambiguiry in the expreſſion of the reference. 


The words proper and improper are equivocal, being epi- 
thets of different ſignifications, when applied to different 
ſubjects : what is proper to one ſubject is improper to ano- 
ther, which makes the reference itſelf vague and improper ; 
it tends to puzzle the maſter. The only queſtion in the caſe 


(if there be any) is, whether, after aſſetts received to pay all 


the debts, legacies, and annuities, there 1s any law or equity to 


Charge the real eſtate with the coſts of ſuits, ; an - 


ject, but that of increaſing the perſonal W 


[ 39 ] 


THE 


DESCRIPTION, 
OR, A 
VIEW of te SUITS 


Referred to the Maſter as aforeſaid. 


EEETION I 


A fait in chancery brought by Mr. Huſſey. 


THE circumſtances, under which Mr. Poulton 

defended this ſuit thirty-two years after aſſetts re- 
ceived to pay the debt, have been diſcloſed in the fore- 
going diſtuſſion. 
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SEC FIG N II. 


John F. averell and Anne his wife, late, Ape perry, 
. phaintiffs, dgairtſt the execut6rs. 2 


ORD Torrington by his will gave this Anne Berry a 

legacy of 7201. and depoſited three lottery- tickets and 
orders for 400 l. in the hands of colonel Godolphin, 1 in 
truſt for her upon condition' that his lordſhip ſhould not, 
before his death, otherwiſe diſpoſe of them ; which he not 
doing, they remained in colonel Godolphin's hands; on lord 
Torrington's death, in truſt for her. 


Mr. Poulton admitted the legacy | by his 3 without 
ſuggeſtin g even a pretence for not paying it. Colonel Go- 
dolphin acknowledged all the allegations in the bill to be 
true, and that he was willing to deliver the tickets. But 
Mr. Poulton, inſtead of paying the legacy and delivering 
the tickets, forced the ken to mn their cauſe to an 
hearing. ä | 
At the hearing, there was no pretence made that the le- 
gacy ought not to be paid, or that the tickets ought not to 


be delivered: but Mr. Poulton objected, that lord Torring- 


ton's next of kin were not made parties to the ſuit. 
The 


14 

The objection for want of parties, put the plaintiffs to 
amend their bill. When the bill was amended, before the 
eauſe was brought on again he paid the legacy; but adviſed 
Colonel Godolphin to keep the tickets, becauſe it was not 
fafe to deliver them without a decree, which obliged the 
plaintiffs to bring on the cauſe again: when he was decreed 
to deliver the tickets, and pay intereſt for the 4001. This 
may ſerve as a ſpecimen of Mr. Poulton's honeſty.. The. 
making the next of kin parties to this ſuit was unneceſlary, 
and the depoſit of the tickets with colonel Godolphin, was 
a. private truſt, diſtin from the. executorſhip. 


SECTION III. 


Wherein is deſcribed Mr: Poulton's behaviour in defend- 
ing the ſuit brought by Hannah and Sarah Berry for 
the recovery of their legacies; and in proſecuting the 
ſuits: brought by him againſt them to prevent it. 


ANNAH and: Sarah Berry were legatees ; one for 
1001. and the other for 5ol. 


The pretence Mr, Poulton invented to deprive them of 
theſe legacies was ſcandalous : it was, that they had robbed 


lord Torrington's houſe of plate, goods, and jewels ; but 
e! having 


tal 


having no evidence to ſupport ſuch a charge, he filed a OY 
bill againſt them for a diſcovery of the robbery. 


Though they might have referred the bill for ſcandal, or ' 
have demurred to it, being thereby charged with capital 
felony ; they, knowing their innocence, choſe rather to put in 
their anſwer, and abſolutely deny every charge in the bill. 


Notwithſtanding ſuch poſitive denial, and though he had 
no proof of the fact, Mr. Poulton forced the legatees to ſet 
down their cauſe for hearing; and then paid them their lega- 
cies with coſts in both cauſes, before the hearing came on. 


I 


8 W TT: 1-0 NV. 
| Containing a further proof of Mr. Poulton's ſhameful 
behaviour in proſecuting a ſuit m the name of the earl 


of Lincoln againſt himſelf and his coexcutors. and at 
the ſame time defending it. 


R. Poulton commenced, proſecuted, and defended this 
ſuit. without the knowledge of lord Lincoln, whom 


he made plaintiff, or of the coexecutors whom he made de- 
fendants with himſelf, which was under a pretence to recover 
a leaſehold eſtate in Weybridge given to lord Lincoln by lord 


Tor- 


7 
Torrington's will; of which lord Lincoln was in poſſeſſion, 
as appears by the proceedings. | 


By the anſwer he put in to this bill, the executors did not 
controvert lord Lincoln's title ; but ſaid, they were ready to 
deliver poſſeſſion, though they had it not, if the court ſhould 
be of opinion that the plaintiff was intitled, as they were 
not certain there would be aſſetts to pay all the debts and le- 
gacies. ' | 


The contriving and proſecuting ſuch a ſuit as this, with- 
out any neceſſity or reaſon for it, tending only to promote 
Mr. Poulton's profit as a ſolicitor, is an inſtance of an un- 


uſual abuſe, increaſing the waſte of the perſonal eſtate. 


His appointing himſelf to be folicitor, both to proſecute 
and defend this ſham ſuit, . enabled him to conceal from the 


court his purpoſe of bringing it to an hearing, only for the 
fake of making bills. of coſts, 


There was no doubt of lord Lincoln's title : 1t was ad- 
mitted by the anſwer, and his lordſhip was in actual poſſeſ- 
ſion. Mr. Poulton had received aſſetts to pay all the debts, 
legacies, and annuities: and that was not all; for if the per- 
ſonal eſtate had been deficient, the whole real eſtate was 
charged to make it good. The pretence therefore that the 

5 G 2 | EXC=- 
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executors were not ſure that the teſtator's aſſetts would be 
ſufficient to pay all the debts, &c. was an inſidious allega- 
tion to miſlead the court, and obtain a decree for taking an 
account of the teſtator's perſonal eſtate, which nobody but 
Mr. Poulton himſelf could give; and which he intended never 
ſhould be given, for that would have diſcloſed the ſeries of 
his fraudulent conduct, which it was his care to conceal. 
This ſurely is ſufficient not only to charge the executor 


Mr. Poulton, but alſo to convict him of diſhoneſty. 


SKEET LAS TT 


Robert Graham againſt Mr. Poulton, and the coexecu- 
tors in law and equity. 


ORD Torrington was indebted to Robert Graham for 
cloaths and taylors work in 5001. of which he had de- 
livered his bill before lord Torrington made his will; to 
which his lordſhip made no objection. Mr. Poulton having 
delayed payment of this bill ſome years, Mr. Graham 
brought his action at law againſt the executors, for whom 
Mr. Poulton appeared without their knowledge, and pleaded 
the ſtatute of limitation. This plea, as the perſonal eſtate 
was given to pay debts, was a breach of truſt, which put Mr. 
| go "OR 
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Graham to bring his bill in equity: upon this bill's being 
.. filed, lord Lincoln, as ſoon as he had notice of it, inſiſted 
that Mr. Poulton ſhould lay the proceedings before Sir Ro- 
bert Raymond; who, ſceing that lord Torrington by his will 
had charged ſo much of his debts, as the perſonal ſhould not 
be ſufficient to pay, on his real eſtate, was of opinion, 
Mr. Graham ought to be paid; and lord Lincoln having ſent 
to Mr. Poulton to follow Sir Robert Raymond's opinion, 
Mr. Poulton thought fit to pay this debt with coſts. 


Lord Lincoln, who ſent Mr. Green with this meſſage to 
Mr. Poulton, deſired, that he would give his lordſhip a certi- 
ficate in writing, that he had delivered it : whereupon Mr. 
Green made the following remarkable certificate, viz. 


May 26, 1720. This ic to certify, that the right honour- 
able the earl of Lincoln, did by me defire Mr. Poulton, one 
of the executors of the late earl of Torrington, to pay 
Mr. Graham his money and charges; if Sir Robert Raymond 
Should be of opinion he could recover at law, and not put the 
eftate to any further charge. 


Teſte N. Green. 
This is a further proof, that lord Lincoln did not ſleep 
with Mr. Poulton ; and that the proſecuting and defending 
. theſe 


; EY 1 46 } 
theſe its, was a zrofs abuſe of Mr. Poulton” 8 truſt, and a 
devaſtavit « of the aer. O 
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SECTION VI. 
Lord Tyrconnel, againſt the executors. 


NOUGH of the enormity of this ſuit, and the cul- 

pable behaviour of Mr. Poulton in defending it, hath 

been already ſhewn in the diſcuſſion. Cetera de genere hoc 
adeo ſunt multa delaſſare valent, & deſeribere ſupervacuum eſt. 


AN 
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An ACCOUNT, ſhewing the Executors annual Receipts and 
Payments, and alſo the Balance of Caſh they retained after the 
Payments were deducted at the End of 10 Vear from 1716 
to to 1748, taken from the Maſter's Reports. b a 


, 


Year.| Receipts. | Payments.“ | Balance in Hand. | 
n kan re. 
17167888 4 4/2113 6 5746 3 4 
17171375 2 61874 12 0 5245 13 10 
1718 455 12 101482 8 11] 4219 1 9 
17191173 6 4 653 18 5| 4738 6 8 
1720| 354 13 81143 10 of 3949 9 4 
-" 17211-2332: 4-9] 459 & of 3022-0: 1 
I722| 354 13 10| 626 8 7| 3550 11 4 
19241 251 1. 0].2799 © Of 3531 18: 4 
1724| 129 8 6| 250 o of 3411 © 10 
1725 153 16 10| 184 o of 3380 17 8 
17260 255 5 o 130 16 of 3505 611 
1727] 158 17 88 75 8 9 3588 15 10 
1728] 106 17 10] 25 0 0 3670 13 8 
1729| 164 o ] 94 4 of 3749 9 8 
1730 64 o o] 91 19 9g| 3712 9 11 
19337. -04 © 0] $5 :0. 0] 3780 Ig 10 
r 04500} 999 0-0 
i733] 60 3 - 0|1023 19 ] 2802 2 10 
17344 64 0 © none 2868 2 10 
173510 64 0 © none 2939 2 10 
1736] 64 o © none 2994 2 © 
1737 64 o 0 none 3058 2 0 
17388 59 12 © none 3117 14 10 
1739 59 12 ©| none 2197-- 610 
1740 59 12 » none 3236 11 10 
| 1741] 59 12 0 none 3296 10 10 
1742| 59 12 © none 3356 2 10 
I743] 59 12 © none 3415 14 10 
1744] 59 12 o| none 3415 6 10 
1745 29 16 [ none | 3505 2 10 
1746] 89 8 9 89 9 3| 3505 2 4 
1747 63 4 6| 63 9 10| 3504 17 © 
1748] 37 15 6] none 3542 12 6 
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